STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PREFFERED MUTUAL | NSURANCE
COVPANY,

Petiti oner,
VS. CASE NO  96-5981RE

DEPARTMENT OF | NSURANCE

Respondent
and

FLORI DA W NDSTORM UNDERWRI TI NG
ASSOCI ATI ON,

| nt ervenor.

N N N N N N N N N N N N N N N N N

FI NAL ORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
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a formal hearing in the above-styled case on January 16, 1997, in
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STATEMENT COF THE | SSUES

Departnent of |nsurance energency rule 4ER95-1, effective
August 1, 1995, adopted by reference certain amendnents to the
Fl ori da Wndstorm Underwiting Association (FWJA) Plan of
Operation and Articles of Agreenent.

The amendnents included a provision that nenbership in FWA
shall termnate at the end of the association year during which
the nmenber is no |longer licensed to transact property insurance
in the state. Sued for an assessnment to pay clains resulting
fromHurricane Opal, Preferred Miutual |nsurance Conpany now
chal I enges the energency rule, and nore particularly the extended
menber shi p provi sion.

| ssues for disposition in this case are the standi ng of
Preferred Mutual and the validity of 4ER95-1.

PRELI M NARY STATEMENT

The petition for adm nistrative determ nation of the
invalidity of emergency rule 4ER95-1 was filed on Decenber 24,
1996; the petition requests a determnation that the rule is
invalid pursuant to sections 120.54(8) and (9), Florida Statutes
(1995), and seeks attorneys’ fees and costs pursuant to section

120.595(3), Florida Statutes (1996).



After a hearing, an order entered on January 13, 1997,
grant ed an unopposed notion for continuance and FWJA's notion to
i ntervene (opposed by Preferred Miutual).

At the formal hearing Preferred Miutual presented the
testinony of its vice-president for research and devel opnent,
Lynn John Wodard; FWJA presented the testinony of its executive
di rector, Rebecca Janmes Fussell. Preferred Miutual’ s exhibits no.
1-9 were received in evidence; its exhibit no. 10, a letter with
attached return receipt, was marked for identification and taken
under advisenent. FWJA s exhibits no. 1-8 were received in
evi dence. FWJA exhibit no. 9, a deposition of David Koschik; and
FWUA exhi bit no. 10, wth an attached certification, were marked
for identification and taken under advisenent. The exhibits
t aken under advi senent are now received in evidence, but are of
[imted probative value as di scussed bel ow.

After a February 6, 1997 tel ephone hearing, Preferred
Mutual s notion for continuation of hearing, to re-open evidence
and for issuance of deposition subpoenas, was DEN ED. (See order
entered February 6, 1997).

The formal hearing transcript was filed on January 31, 1997;
the parties filed proposed final orders on February 7 and
February 10, 1997.

FI NDI NGS OF FACT

The Parties




1. Petitioner, Preferred Miutual Insurance Conpany
(Preferred) is an advance prem um cooperative organi zed under the
laws of the State of New York, with its principal place of
business in the State of New York.

2. During 1995, at least until Septenber 24, 1995,
Preferred was a nenber of the Florida Wndstorm Underwriting
Associ ation (FWJA).

3. FWUA i s an unincorporated association of private
i nsurance conpani es organi zed under the authority of section
627.351(2), Florida Statutes, to provide w ndstorminsurance
coverage to those “...applicants who are in good faith entitled
to, but are unable to procure, such insurance through ordinary
met hod.” Section 627.351(2)(a), Florida Statutes (1995). The
applicants are from geographical areas determned to be eligible
pursuant to section 627.351(2)(c), Florida Statutes.

4. The Departnent of Insurance (DAO) is the state agency
responsi ble for enforcing and interpreting the Florida |Insurance
Code, including Chapters 624 through 631, Florida Statutes. Bil
Nel son is the Treasurer and |Insurance Conmm ssioner of the State
of Fl orida.

Hurri cane Season

5. Hurricane Andrew occurred in August 1992, with lasting
i npact on the insurance industry in Florida. 1In March 1993, DO

approved new wi ndstorm eligi bl e areas including Dade and Broward



County, thus substantially increasing the exposure of FWJA to
potential | oss.

6. In 1994 and 1995, in the event of a wwndstormin its
covered territory, the only process available to FWJA to pay
cl ai ms exceedi ng funds on hand from prem uns was to assess FWJA
menbers. In 1994, the Florida | egislature anmended section
627.351(2), Florida Statutes to limt assessnments to ten percent
of gross witten premuns for the state.

7. The FWUA board began investigating nethods of neeting
its responsibility to continue paying clains on a tinely basis.
The board directed its executive director to contact reinsurers
for proposals, but the proposals she received did not provide
sufficient coverage or were prohibitively costly. Wen this nore
traditional nethod becane unavail able, FWJA, in early 1995,
conmenced seeking a $1 billion line-of-credit fromthe banking
i ndustry.

8. By spring of 1995 the FWJA board and its executive
director were heavily involved in obtaining banki ng proposals,
negoti ating with the banks and educating themregarding FWJA. In
May 1995, the board determ ned to negotiate further with Chase
Manhatt an Bank, wi th other banks participating in syndication
t hrough that bank. The education process included many tel ephone
calls and neetings to explain statutory restrictions, the
assessnment pool and FWJA's relationship to the voluntary market.

Once that process was acconplished, and after the banks were



given a deadline to decide whether they wanted to participate,
FWUA had to negotiate a credit extension contract acceptable to
t he sel ected banki ng syndi cate.

9. In its negotiations the syndicate insisted on
assurances that the FWJA nenbershi p base was reasonably stable
and predictable, and that assessnents of nenbers could reasonably
be expected to cover repaynents to the banks. The banks, through
counsel, reviewed FWJA' s governi ng docunents, and DO and FWA
drafted necessary anendnents to the docunents.

10. Meanwhile, the 1995 hurricane season comenced and
Hurricane Allison hit Florida the first week of June. It becane
urgent that the line-of-credit contract be closed as soon as
possi bl e before Labor Day when historically the hurricane season
IS nost active

The Enmergency Rul e

11. On July 21, 1995, FWJA s executive director, Rebecca
Fussel |, sent amendnents to the Plan of Operation and Articles of
Agreenent to all FWJA nenbers with a ballot formfor their vote
The three-page cover letter outlines the purpose of the |ine-of
credit and the need for immedi ate action by the nenbers. The
letter also includes this |anguage:

The above is a brief description of the
princi pal points covered by the proposed
anendnents regarding the line of credit. The
Departnent of Insurance has, in addition,
asked that Article IV of the Articles of
Agreenment be clarified to provide that the
obl i gati ons of nenbers who cease doi ng

busi ness during the year extends to Decenber



31°" of that year, and a change in Article |V

has been made to acconplish this. You are

urged to review the attached in its entirety.
(Petitioner’s exhibit no. 9)

12. Prior to August 1995, the FWJA Articles of Agreenent,
Article 1V, Menbership, provided:

Eligibility. Every Insurer licensed to
transact property insurance on a direct basis
in the State shall be a Menber of the
Associ ati on.
Term nation. Menbership of any Menber shal
term nate when such nenber is no |onger
I'icensed to transact property insurance in
the State. Any nenber whose nenbership in
t he Association has been term nated shall,
nevert hel ess, continue to be governed by the
Plan of Operation and the Articles of
Agreenment in order to conplete its
obligations for the current Association Year
with regard to any assessnents, | osses,
expenses, contracts or undertakings under the
Pl an of QOperati on.

(Petitioner’s exhibit no. 6)

(enphasi s added)

The August 1995 version provides:

Eligibility. Every Insurer licensed to
transact property insurance on a direct basis
in the State shall be a Menber of the
Associ ati on.
Term nation. Menbership of any Menber shal
termnate at the end of the Association Year
during whi ch such Menber is no | onger
licensed to transact property insurance in
the State. Any nenber whose nenbership in
t he Association has been term nated shall,
nevert hel ess, continue to be governed by the
Plan of Operation and the Articles of
Agreenment in order to conplete its
obligations with regard to any assessnents,
| osses, expenses, contracts or undertakings
under the Plan of Operation.

(Petitioner’s exhibit no. 2)

(enphasi s added)




13. By July 28, 1995, a 56% weighted majority of FWJA
menbers had approved the anmendnents.

14. On August 2, 1995, DO filed wwth the Secretary of
State energency rule 4ER95-1, a statenent of the facts and
ci rcunst ances supporting the enmergency rule, and nodifications to
the FWUA Pl an of Operation and Articles of Agreenent incorporated
by reference in the energency rule. On August 18, 1995, the
noti ce of adoption of enmergency rule 4ER95-1 was published in the
Fl orida Adm nistrative Wekly.

15. The text of the Amended and Restated Plan of QOperation
and Restated Articles of Agreenent filed with the Secretary of
State is substantially the sane as that provided to the nenbers
on July 21, 1995.1

16. The text of the published rule adopts by reference the
August 1995 version of the FWJA's Arended and Restated Pl an of
Operation and Restated Articles of Agreenment, thus superseding
t he previous March 1990 version adopted by reference in DO rule
4J-1.001, Florida Adm nistrative Code.

17. The notice of energency rule 4ER95-1 appearing in the
August 18, 1995, Florida Adm nistrative Wekly outlines specific
reasons for finding an i mmedi ate danger to the public health,
safety or welfare. Those reasons include the potential exposure
of FWJA to clainms beyond its capacity to i mediately pay. The

reasons recount the search for alternatives and Chase Manhatt an



Bank’s offer of a line-of-credit, which offer needed to be
accepted by August 15, 1995.

18. The notice of 4ER95-1 al so details the background of
i ncreased exposure of FWJA and the need for the FWJA to find a
ready source of funds to pronptly pay clains in the event of a
hurricane. The notice describes the urgency for amendnents to
the Plan of QOperation; and the notice explains the reasons for
concl uding that the procedure used for promul gating the energency
rule is fair under the circunstances. Finally, the notice
summari zes the rule, as follows:

SUMVARY OF THE RULE: Enmergency rule 4ER95-1
(4J-1.001) adopts a revised Plan of QOperation
and Articles of Agreement for the FWJA. The
revisions provide additional definitions,
describe the powers and duties of the FWA
aut hori ze borrow ng of funds for deficits and
the issuance of bonds; permts [sic] the
pl edgi ng of assessnents for a line of credit;
provides [sic] notice for assessnents for
debt service; provides [sic] procedures for
obtaining approval of credit and need
therefor; provides [sic] criteria for the
subsidiary authorized by |aw, and procedures
for the issuance of governnent bonds.

Post - Arendnent Events

19. In the culmnation of a | engthy process during which
Preferred attenpted to wthdraw as an insurer in the state of
Florida, Preferred s vice-president for research and statistics,
Lynn J. Wodard, on Septenber 28, 1995, addressed a letter to
Honorabl e Bill Nel son, Treasurer and |nsurance Conm ssioner,

Fl ori da Departnment of Insurance, The Capitol, PL-11, Tall ahassee,

Florida 32399-0300. The letter provides, in pertinent part:



Ef fective Septenber 24, 1995, Preferred
Mutual is surrendering its Certificate of
Authority to transact insurance in the State
of Fl orida.
The reason for this surrender will be evident
if you review the Consent Order signed by
your office on June 9, 1995, in Case Nunber:
07376-93- C( SMH) .

(Petitioner’s exhibit no. 10;

FWUA' s exhi bit no. 10)

20. The date that the letter was received at DO is a
matter of dispute between the parties. A copy of the letter
produced by DO reflects that it was stanped received in “P&C
Sol vency, O fice of the Chief” on Cctober 10, 1995. Preferred’'s
copy of the letter, fromLynn Wodard's file, has a post office
return recei pt attached, which receipt reflects that an article
addressed to Honorable Bill Nelson in the same manner as
Wodard' s letter, was delivered on Cctober 2, 1995, and was
st anped by the Departnent of Insurance and Treasurer, State Fire
Marshall. DO insists the letter was received on October 10,
1995; Preferred clains that it was delivered on the earlier date.
For purposes of this proceeding it is unnecessary to resolve the
conflict or to establish precisely when the letter was received
by DA .

21. Hurricane Opal hit Florida on Cctober 4, 1995, the | ast
maj or event in an extrenely active hurricane season, a season
whi ch produced the greatest |losses in FWJA's history.

22. On or about Cctober 17, 1995, FWA sent an assessnent

of $243,509.00 to Preferred Mutual for Hurricane Qpal. Preferred

10



has not paid the assessnent and contests the liability which is
the subject of a |lawsuit pending in Jacksonville, Florida.

23. The anended conplaint in Florida Wndstorm Underwiting

Associ ation v. Preferred Miutual | nsurance Conpany, case no. 96-

3879, in the Grcuit Court, Fourth Judicial Grcuit, in and for
Duval County, Florida, alleges in paragraph 10:

10. As of January 1, 1995, and through
Septenber 23, 1995, Preferred was an insurer
licensed to transact property insurance on a
direct basis in the State of Florida.
Ef fective Septenber 24, 1995, Preferred
w thdrew fromthe State of Florida and
surrendered its certificate of authority.
However, by virtue of its license to transact
property insurance on a direct basis in this
state in 1995, Preferred was a nenber of FWA
for the entire cal endar year 1995 and subj ect
to the terns of the Anended Pl an, including
l[tability for any assessnments |evied by the
Board on its nenbers for the year 1995.
(Petitioner’s exhibit no. 7)

24. In that sanme civil action, an “Order on Defendant’s
Motion to Dismss Conplaint”, paragraph 2, states:

2. Based upon the statenent by counsel for
Plaintiff, nade on the record of this
hearing, to wit, that the docunent attached
to the Conplaint is not a “contract” with the
Def endant, and that the Conplaint is not
based on breach of contract but is actually
based on an alleged “obligation” arising by
virtue of Departnment of |nsurance Energency
Rul e 95-1, which rule allegedly adopted the
anended Pl an of Qperation and Articles of
Agreenment of the Plaintiff association,
thereby allegedly conferring on the Plan the
force of law and all egedly bi ndi ng PREFERRED
to the terns and conditions thereof; and,
further based upon the anendnent of the
Compl ai nt instanter, over objection of

Def endant, at the hearing of this cause,
wherein Plaintiff was given | eave to anend

11



the Conplaint to allege “obligation” rather
than “contract,” PREFERRED S Motion to
Dismss on this first ground is hereby
deni ed.

(Petitioner’s exhibit no. 8)

Fi nal Anal ysi s

25. Most of the changes to the Plan of Operation and
Articles of Agreenent, adopted by reference in 4ER95-1, were
essential to FWJA's closing on the line-of-credit offer. These
essential changes are described in the energency rule notice’s
summary of the rule. Wthout those changes, FWJA did not have
the authority to accept the Chase Manhattan Bank offer. FWA and
DO acted pronptly and prudently to identify a source of funds
and to effectuate the changes necessary to secure that source.
The need for energency action was not occasi oned by avoi dabl e
delay or adm nistrative inaction.

26. The need for energency changes to the Articles of
Agreenent, Article IV, nmenbership provisions, however, is not
described in the notice of the rule nor is the need established
in the record of this proceeding. Wile the banks were
interested in assuring a stable and identifiable nenbership
subj ect to assessnents, there is no evidence that the changes to
Article IV were a condition of extending credit to FWJA. Those
changes, according to FWJA's executive director, were requested
by DO, and were nerely part of the docunents revi ewed and

approved by the bank.

12



27. More significantly, for purposes of this proceeding,
the Article IV nenbership changes are nowhere nentioned in the
text of the energency rule notice provided to the public in the
Florida Adm nistrative Wekly. Those nenbershi p changes, which
are very different fromthe powers and duties anendnents, are not
included in the valid and specific justification for the
ener gency adoption of the anmended plan of operation.

CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has
jurisdiction pursuant to sections 120.56 and 120.57(1), Florida
Statutes (1996).

29. Section 120.56(1)(a), Florida Statutes (1996),
provi des:

Any person substantially affected by a rule
or a proposed rule nmay seek an adm nistrative
determ nation of the invalidity of the rule
on the ground that the rule is an invalid
exerci se of delegated |egislative authority.
30. Although energency rule 4ER95-1 is no longer in effect,

Preferred is currently experiencing the inpact of the rule and

may still challenge its validity. Wtner v. Dept. of Business

Regul ati on, 662 So.2d 1299 (Fla. 4'" DCA 1995)

31. Preferred’ s standing in this proceeding is derived from
the civil suit described in paragraphs 23 and 24, above. The
chal | enged energency rule is the backbone of that suit. It is
unnecessary to determ ne whether Preferred surrendered its

license before or after Opal hit Florida, and it is inpossible,

13



based on the record in this proceeding to nake that

determ nation. Aside fromthe dispute of when the Septenber 28,
1995 surrender |letter was actually received, there are other
factual and |legal issues, not addressed by the parties in this
proceedi ng, regarding when a license to transact property
insurance in Florida is deened term nated.

32. Those are issues to be resolved in the civil suit. It
is enough here to show that the challenged rule is being applied
agai nst the challenger. By analogy, a party subject to
di sci pline under an alleged invalid rule need not concede its
guilt in order to challenge the rule.

33. Preferred, which has the burden of proof in this

mat t er , 2

argues four bases for the invalidity of 4ER95-1:
a) The rule inpermssibly nodifies the statute
i npl enent ed,;
b) DO has no authority to anend the Articles of

Agr eenent ;

c) There was no energency justification for the rule;
and

d) Amendnent through incorporation was illegal.

(see, section 120.52(8), Florida Statutes (1995))
34. Section 624.308(1), Florida Statutes, describes DO’ s
rul e-maki ng aut hority:

624. 308 Rul es.

(1) The departnent nmay adopt reasonable
rul es necessary to effect any of the
statutory duties of the departnent. Such
rul es shall not extend, nodify, or conflict
with any law of this state or the reasonabl e
i nplications of such | aws.

35. Section 627.351(2), Florida Statutes (1995), the “Ilaw

i npl emrented” by 4ER95-1, provides, in pertinent part:

14



(2) W NDSTORM | NSURANCE RI SK
APPORTI ONMENT. -

(a) Agreenents may be nade anong property
insurers with respect to the equitable
apportionnment anong them of i nsurance which
may be afforded applicants who are in good
faith entitled to, but are unable to procure,
such insurance through ordinary nethods; and
such insurers may agree anpong thensel ves on
the use of reasonable rate nodifications for
such insurance. Such agreenents and rate
nodi fications shall be subject to the
appl i cabl e provisions of this chapter.

(b) The departnment shall require al
insurers licensed to transact property
insurance on a direct basis in this state to
provi de w ndstorm coverage to applicants from
areas determned to be eligible pursuant to
paragraph (c) who in good faith are entitled
to, but are unable to procure, such coverage
t hrough ordinary neans; or it shall adopt a
reasonabl e plan or plans for the equitable
apportionnment or sharing anong such insurers
of wi ndstorm coverage. The comm ssioner
shal | promul gate rul es which provide a
formula for the recovery and repaynent of any
deferred assessnents.

2.a. Al insurers required to be nenbers of
such plan shall participate in its witings,
expenses, profits, and | osses. Such gross
participation shall be in the proportion that
the net direct prem uns of each nenber
witten on property in this state during the
precedi ng cal endar year bear to the aggregate
net direct premuns of all nenbers of the
plan witten on property in this state during
the precedi ng cal endar year. The
conm ssioner, after review of annual
statenents, other reports, and any other
statistics which he deens necessary, shal
certify to the plan the aggregate net direct
premuns witten on property in this state by
all nmenbers.

6. The plan may authorize the fornmation of
a private nonprofit corporation, a private
nonprofit unincorporated association, or a
nonprofit nutual conpany which nay be
enpower ed, anong ot her things, to borrow

15



nmoney and to accumnul ate reserves or funds to
be used for the paynent of insured

cat astrophe | osses. The plan shal

i ncorporate and continue the plan of
operation and articles of agreenment in effect
on the effective date of chapter 76-96, Laws
of Florida, to the extent that it is not

i nconsi stent with chapter 76-96, and as
subsequent|ly nodified consistent with chapter
76- 96.

(enphasi s added)

36. FWJA was created pursuant to subsection 627.351(2)(b)
2.6., above. The statute requires that insurers licensed to
transact property insurance in Florida be nenbers of FWA
Preferred argues that since anended Article IV extends nenbership
to the entire cal endar year during which an insurer was |icensed,
the energency rul e anendnent conflicts with the statute.

37. The statute further requires that nenbers share in the
surplus or losses of FWJUA in the proportion that the nmenbers’ net
direct premuns during the preceding cal endar year bear to the
aggregate net direct premuns of all nenbers of the plan witten
during the preceding cal endar year. The statute is silent on the
manner of apportioning profits, expenses or |osses when an
insurer surrenders its license md-year. Since the statute is
silent, the interpretation given by the agency charged with its
adm nistration and found in an existing rule, is entitled to

deference. Ceneral Tel. Co. of Florida v. Florida Public Serv.

Commin. 446 So.2d 1063 (Fla. 1984).
38. Preferred also argues that DO had no authority to

amend the Articles of Agreenent, which it clainms is a separate

16



docunent fromthe FWJA Plan of Operation, and is an agreenent
anong i nsurers who are nenbers of the FWA.

39. The Articles of Agreenent provide in Article Xl that
they are effective only upon their adoption as rules by the
Department of |nsurance. Further, subsection 627.351(2)(b)6.,
Florida Statutes, cited above, provides that the plan of
operation (which is adopted by DO, pursuant to subsection

627.351(2)(b), Florida Statutes) shall incorporate the plan of

operation and articles of agreenment in effect and as subsequently
nmodi fied consistent with chapter 76-96, |aws of Florida.

40. This legislative guidance has been consistently heeded
by DO since at |east 1983, when the “Anended and Restated Pl an
of Operation and Restated Articles of Agreenent” was adopted by
reference in Rule 4-49.01, Florida Adm nistrative Code. Later,
the rule was anended in 1988 and 1990, and was renunbered as 4J-
1.001, Florida Adm nistrative Code. The agency’s construction of
a statute by rul emaki ng over an extended period of tinme wthout
objection by the legislature or by affected parties buttresses

the validity of that construction. Jax Liquors, Inc. v. Division

of Al coholic Bev. And Tobacco, 388 So.2d 1306 (Fla. 1° DCA

1980); Departnent of Admin. V. Nelson, 424 So.2d 852 (Fla. 1°

DCA 1983).
41. Sections 120.54(8) and (9), Florida Statutes (1995)
provide, in pertinent part:

(8) ...Pursuant to rule of the Departnent
of State, a rule may incorporate material by

17



reference but only as such material exists on
the date the rule is adopted. For purposes
of such rule, changes in such material shal
have no effect with respect to the rule

unl ess the rule is anended to incorporate
such material as changed. No rule shall be
anmended by reference only. Amendnents shal
set out the anmended rule in full in the sanme
manner as required by constitution for |aws.

(9)(a) |If an agency finds that an
i mredi at e danger to the public health,
safety, or welfare requires enmergency action,
t he agency may adopt any rul e necessitated by
t he i medi ate danger by any procedure which
is fair under the circunstances and necessary
to protect the public interest, provided
t hat :

1. The procedure provides at |east the
procedural protection given by other
statutes, the Florida Constitution, or the
United States Constitution.

2. The agency takes only that action
necessary to protect the public interest
under the energency procedure.

3. The agency publishes in witing at the
time of, or prior to, its action the specific
facts and reasons for finding an i medi ate
danger to the public health, safety, or
wel fare and its reasons for concl uding that
the procedure used is fair under the
circunstances. In any event, notice of
energency rules, other than those of
educational units or units of governnment with
jurisdiction in only one county or a part
thereof, including the full text of the
rules, shall be published in the first
avail abl e issue of the Florida Adm nistrative
Weekly and provided to the commttee. The
agency’s findings of immed ate danger,
necessity, and procedural fairness shall be
judicially reviewabl e.

42. Contrary to Preferred’ s assertion, rule anendnent by
reference is legitimte. Section 120.54(8), Florida Statutes
specifically provides for such anendnent, as |ong as the adopting

rule is itself anended to reference the anended material. See,
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al so, Departnent of State Rule 1S-1.005(3), Florida
Adm ni strative Code. This process is expressly countenanced for

statutory anmendnents as well. See, State v. J.R M, 388 So.2d

1227 (Fla. 1980). As addressed above, the evidence established
that the anended referenced material did exist at the tine the
rule notice was publi shed.

43. There is, however, a fatal flaw in the adoption of
amendnents to Article IV, as found in paragraph 27, above.

44. Touting the amendnents to the Plan of Operation and
Articles of Agreenment as a single package required for closing a
conplicated and urgent line-of-credit, DO and FWJA argue that
t he energency circunstances were thoroughly described in the
notice of rule anmendnent published on August 18,1995. The
evi dence does not support this contention. The anendnents
regardi ng authority of FWJA and which were essential to the
association’s closing the deal are severable and distingui shable
fromthe nmenbership anendnents in Article IV which were presented
to the bank, but were not required by the bank. The nenbership
amendnents, vital to a nenber |like Preferred who surrendered its
certificate md-year, were so far renoved fromthe energency that
they were not even nentioned in the notice, nuch I ess included in
the justification of energency statenent.

45. There nmay be few energency situations nore sensitive
than that those existing in a state prison in the days and hours

precedi ng the execution of a condemmed inmate. Yet the
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experience of the Florida Departnent of Corrections in tw ce
attenpting to pronul gate an enmergency rule restricting interviews
wWith prisoners on death rowis instructive. In two cases, by two
separate appellate courts, those attenpts were both determ ned
invalid for lack of proper notice:

The factual allegations and reasoning set
forth in the affidavits [of the prison
superintendent filed with the court] may well
have provided a sufficient predicate for the
promul gati on of the enmergency rule. However,
we note that the statute requires that the
agency publish “in witing at the tinme of, or
prior to, its action the specific facts and
reasons for finding an i nmedi ate danger to
the public health, safety or welfare and its
reasons for concluding that the procedure
used is fair under the circunstances.” This
sinply was not done. The conclusionary
statenment of the Departnent which was issued
at the tinme the rule was pronulgated falls
short of what the legislature requires to
justify the issuance of an energency rule.
Hence, Energency Rule 33 ER 79-1 nust fall.
Times Pub. v. Florida Dept. of Corrections,
375 So.2d 304, 306 (Fla. 2™ DCA 1979)

It may be that immedi ate dangers of an
energency nature attend interviews, under
per mmnent Rul e 33-15.02(1)(c), of two or

t hree condemmed prisoners whose execution is
immnent; but if so those dangers are not
shown by the Departnent’s justification
statenent which so enphasi zes the dangers of
handl i ng substantial nunbers of prisoners.

I n energency rul emaki ng, especially that
enmer gency rul emaki ng which effectively
cancels rule policy previously adopted after
open public debate, Section 120.54(1), an
agency is confined to neasures which are
denonstrably necessary to alleviate the
energency described in its justification
statenent. ..

Times Pub. Co. v. Fla. Dept. of Corrections,
375 So.2d 307, 310 (Fla. 1° DCA 1979)
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The First District Court remained mndful of its limted
role in scrutinizing the broad discretion of the agency:

Renmenbering that our task is not to nmake
prison interview policy but to determ ne
whet her the Departnment has shown an
“i mmedi ate danger” in continuing its own
interview policy as stated in permanent Rule
33-15.02(1)(c), we cannot overl ook that the
permanent rule is nerely suspended for a few
days in its application to the great nunber
of death row prisoners, while it is abrogated
forever in its application to those who
execution warrants are outstanding. (ld.)

46. Preferred has net its burden of proving that the
amendnents to Article 1V, Articles of Agreenent pertaining to
menbership in FWJA incorporated by reference in 4ER95-1 are an
invalid exercise of delegated authority, in contravention of
rul emaki ng requirenents of section 120.54(9), Florida Statutes
(1995).

Request for Fees and Costs

47. In anticipation of prevailing, Preferred has included
inits petition and proposed final order a prayer for award of
reasonabl e costs and attorney’ s fees pursuant to section
120.595(3), Florida Statutes (1996).

48. This case is in a peculiar or unique procedural
posture. The rule that is challenged no | onger exists, but is
still being applied against the challenger. Section 120.595(3),
Florida Statutes, was created through amendnents to Chapter 120
whi ch becane effective October 1, 1996. Odinarily a fee statute

may not be applied retroactively, as it inpacts the respective
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rights and responsibilities of the parties and is considered

substantive, rather than procedural. Kraft Dairy Goup v. Sorge,

634 So.2d 720 (Fla. 1° DCA 1994); See also, Life Care Centers of

Anerica, Inc. v. Sawgrass Care Center, Inc. and Agency for Health

Care Administration, 21 Fla. L. Wekly D2487 (Fla. 1% DCA

opinion filed Novenmber 21, 1996). The parties are entitled to
brief this and other issues related to application of Section
120.595(3), Florida Statutes (1996) in this case.

ORDER

Based on the foregoing findings of fact and concl usi ons of
law, it is hereby, ORDERED

The Petition for Adm nistrative Determ nation of the
Invalidity of Energency Rule 4ER95-1 is GRANTED, to the limted
extent that revisions to Article IV, Restated Articles of
Agreenent, pertaining to nmenbership and incorporated by reference
in 4ER95-1 are stricken. Jurisdiction is retained for the
determ nation of Petitioner’s entitlenent to reasonable costs and
attorney’s fees pursuant to section 120.595(3), Florida Statutes
(1996) .

DONE and ORDERED this 21° day of March 1997 in Tal |l ahassee,

Leon County, Florida.

MARY CLARK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
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(904) 488-9675 SUNCOM  278-9675
Fax Filing (904) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 21% day of March 1997

ENDNOTES

1/ There were pagination differences, presunmable because of the
type sizes in the two versions.

2/ The 1996 legislature shifts the burden to the agency to prove
the validity of a proposed rule, but |eaves intact the
chal I enger's burden as to existing rules. See Sections
120.56(2)(a) and (c), Florida Statutes (1996)
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James C. Massie, Esquire

Janice G Scott, Esquire

Massi e & Scott

Post O fice Box 10371

Tal | ahassee, Florida 32302-0371
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Daniel C. Brown, Esquire

Ken Donnel ly, Esquire

Katz Kutter Haigler Al derman
Mar ks Bryant & Yon, P.A

Hi ghpoint Center, Suite 1200

106 East Col | ege Avenue

Tal | ahassee, Florida 32301

Thomas D. Val entine, Esquire
Departnent of | nsurance

654A Larson Buil di ng

200 East Gaines Street

Tal | ahassee, Florida 32399-0307

Carroll Webb, Executive Director
Admi ni strative Procedures Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

NOTI CE OF RI GHT TO APPEAL

A party who is adversely affected by this final order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida Rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
the notice of appeal with the Agency Cerk of the D vision of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be revi ewed.

! There are pagination differences, presumably because of the type sizes in

the two versions.

2 The 1996 legislation shifts the burden to the agency to prove the validity
of a proposed rule, but |leaves intact the challenger’s burden as to existing
rules. See Sections 120.56(2)(a) and (c), Florida Statutes (1996)
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Thomas D. Val entine, Esquire
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Tal | ahassee, Florida 32399-0333

Carroll Webb, Executive D rector
Adm ni strative Procedure Committee
120 Hol | and Bui | di ng

Tal | ahassee, Florida 32399-1300

Case No.: 96- 5981RE
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NOTI CE OF RIGHT TO JUDI CI AL REVI EW

A party who is adversely affected by this Final Order is entitled
to judicial review pursuant to Section 120.68, Florida Statutes.
Revi ew proceedi ngs are governed by the Florida rules of Appellate
Procedure. Such proceedi ngs are commenced by filing one copy of
a notice of appeal with the Cerk of the Division of

Adm ni strative Hearings and a second copy, acconpanied by filing
fees prescribed by law, with the District Court of Appeal, First
District, or with the District Court of Appeal in the Appellate
District where the party resides. The notice of appeal nust be
filed within 30 days of rendition of the order to be reviewed.
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